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I. Why do we care?   
 

Frequently, drunk drivers (and violent drunks) have little if any insurance or assets with 

which to satisfy a judgment.  So, it often makes sense to investigate the potential liability of the 

person or entity who provided the alcohol that caused the intoxication that led to the conduct that 

caused the injury.  In this session we will explore the theories and practical aspects of proving 

liquor liability under Tennessee law.  Topics will include an explanation of the “dram shop” 

statute and the remaining common law duties regarding alcohol service and safety, as well as a 

discussion of discovery and trial tactics, expert witness considerations, and the interplay between 

the civil lawsuit and the criminal proceeding against the intoxicated tortfeasor.  

II. Theories of Liability.   
 
A.  “Dram Shop” Statute. Where the plaintiff is not a drunk person causing 
his own injury, most liquor liability cases will be governed by the “Dram Shop 
Statute,” codified at Tenn. Code Ann. §§ 57-10-101 & 102.  In Dram Shop cases, 
there is no more negligence per se based on violation of alcohol statutes.  Worley 
v. Weigel’s, Inc., 919 S.W.2d 589, 593 (Tenn. 1996) (“These statutes, rather than 
the duties imposed by criminal statutes, determine the civil liability of the 
seller.”).   
 
1. Section 101 – negates, as a matter of law, alcohol service as the proximate 

cause of alcohol-related injuries: 
 
57-10-101.  Proximate cause.  The general assembly hereby finds and 
declares that the consumption of any alcoholic beverage or beer rather than 
the furnishing of any alcoholic beverage or beer is the proximate cause of 
injuries inflicted upon another by an intoxicated person. 

a. No “social host” liability (it is the consumption, not the provision, of 
alcohol that is the proximate cause of alcohol-related injury). 

 
b. “The effect of section 101 is to make it impossible for one who has 

been injured by an intoxicated person to state a claim for negligence 
against the person or entity who furnished the alcoholic beverage or 
beer because the statute removes,  as a matter of law, the required 
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element of legal causation.  Biscan v. Brown, 160 S.W.3d 462, 472 
(Tenn. 2005). 

 
c. “In other words, there can be no cause of action resting on the 

allegation that one person ‘furnished’ alcohol to another because it is 
impossible to prove proximate cause.  The statute does not merely 
provide immunity from suit where one has furnished alcohol to 
another; rather, the statute constitutes the legislative determination that 
persons who furnish alcohol are not at fault for injuries inflicted by an 
intoxicated person.”  Id. 

 
2. Section 102 – Creates two exceptions to the above-stated negation of 

proximate causation: 
 
57-10-102.  Standard of proof.   Notwithstanding the provisions of § 57-10-
101, no judge or jury may pronounce a judgment awarding damages to or on 
behalf of any party who has suffered personal injury or death against any 
person who has sold any alcoholic beverage or beer, unless such jury of 
twelve (12) persons has first ascertained beyond a reasonable doubt that the 
sale by such person of the alcoholic beverage or beer was the proximate cause 
of the personal injury or death sustained and that such person: 
 
 (1) Sold the alcoholic beverage or beer to a person known to be under the 
age of twenty-one (21) years and such person caused the personal injury or 
death as the direct result of the consumption of the alcoholic beverage or beer 
so sold; or 
 
 (2) Sold the alcoholic beverage or beer to a visibly intoxicated person and 
such person caused the personal injury or death as the direct result of the 
consumption of the alcoholic beverage or beer so sold. 

 
a. Standard of Proof:  Beyond a reasonable doubt 
 

i. T.P.I.—Criminal 2.03—Reasonable Doubt, adapted for use in 
civil suit:  Reasonable doubt is that doubt engendered by an 
investigation of all the proof in the case and an inability, after 
such investigation, to let the mind rest easily as to the certainty 
of [the alcohol seller’s] fault.  Reasonable doubt does not mean 
a doubt that may arise from possibility.  Absolute certainty of 
[the alcohol seller’s] fault is not demanded by the law, but 
moral certainty is required as to every proposition of proof 
requisite to constitute its fault. 

 
ii. Seems daunting, particularly where there often is little or no 

direct evidence, but anything, including murder, can be proven 
beyond a reasonable doubt without the benefit of direct 
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evidence—i.e., by circumstantial evidence.  See, State v. 
Brown, 836 S.W.2d 530, 541 (Tenn. 1992) (“the cases have 
long recognized that the necessary elements of first-degree 
murder may be shown by circumstantial evidence”). 

 
b. First element:  Must have “sale” – what is a “sale?” 
 

i. The buyer must be the drinker.  Worley v. Weigel’s, Inc., 919 
S.W.2d 589, 593 (Tenn. 1996) (“Since the purchaser in this 
case did not consume the beverage purchased, the accident was 
not caused by the purchaser's consumption of the beverage. 
Therefore, there is no liability on the seller.”).  In Worley, two 
young men both under the age of 21 entered a store owned by 
the defendant where one of the young men purchased “a 
substantial quantity of beer.”  Id. at 591.  A third young man 
also under the age of 21 consumed the beer, became 
intoxicated, and lost control of his vehicle resulting in a 
collision that caused injuries to a passenger.  Id.  

 
ii. But not always.  What if the drinker’s friend picked up the tab, 

or they ran out without paying?  “We hold that when a 
customer enters an establishment that sells alcoholic beverages 
such as beer, places his own alcohol order, has the alcohol he 
ordered delivered directly to him by the seller with the seller's 
expectation of payment in return, and the customer who 
ordered the alcohol consumes that alcohol on the seller’s 
premises, there is a sale to that customer under Tenn. Code 
Ann. § 57-10-102.”  Temlock v. McGinnis, 2006 Tenn. App. 
LEXIS 481, 14-15 (Tenn. Ct. App. July 20, 2006).  This is true 
“regardless of who actually ended up paying for it or even if 
[the] customers skipped out on the beer tab altogether and no 
one paid for it.”  Id. at *14. 

   
iii. Gifts from bartenders or surreptitious sharing of pitchers?  No 

sale!  “The statute in each and every instance requires a sale 
before liability can be imposed. There is no direct evidence nor 
evidence in the record from which an inference can reasonably 
be drawn, that there was a sale”  LaRue v. 1817 Lake Inc., 966 
S.W.2d 423, 426 (Tenn. Ct. App. 1997).  Directed verdict for 
bar not error.   

 
iv. All-U-Can-Drink cover charges (the “Ryan’s” model).  Move 

for partial summary judgment or directed verdict based on 
Temlock. 
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c. Second element:  Sale must be to a person “known to be under the age 
of twenty-one (21) years” or a “visibly intoxicated” person.   

 
i. “Known to be” under 21:  actual knowledge is required; 

constructive knowledge is insufficient. Worley v. Weigel’s, 
Inc., 919 S.W.2d 589, 593 (Tenn. 1996) (“Under the statute, an 
action will not lie against a seller of intoxicating beverages 
unless it is proved beyond a reasonable doubt that the seller 
knew that the purchaser was a minor and sold intoxicating 
beverages to him or her anyway.”). 

 
But see Landry v. South Cumberland Amoco, 2010 Tenn. 
App. LEXIS 182 ay *13-*15 (Tenn. Ct. App. Mar. 10, 
2010) (summary judgment improper where “Defendants’ 
only evidence on this issue was the testimony of 
[purchaser] that he had no discussion with the store clerk 
other than to ask how much the beer was, that the clerk did 
not ask for any identification, and that he had no 
identification, fake or otherwise, to establish his age.”).  In 
Landry, the Defendants had refused to identify the store 
clerks or allow them to be deposed, and trial court erred in 
refusing to permit Plaintiffs to take that discovery before 
court granted Defendants’ summary judgment motion.  Id. 

 
ii. “Visibly intoxicated” – Effective June 23, 2009, Tenn. Code 

Ann. § 57-10-102(2) was amended to refer to a “visibly 
intoxicated” person rather than an “obviously intoxicated” 
person.*   

 
Use the version in effect on the date of injury:  Article I, 
Section 20 of the Tennessee Constitution guarantees “[t]hat 
no retrospective law, or law impairing the obligations of 
contracts, shall be made.”  “When applying Article I, 
Section 20 to tort cases, this Court has long recognized that 
‘[t]he rights of the parties [are] fixed under the law as it 
existed at the time of the injury complained of, and any law 
which undertook to change those rights would be 
retrospective and void.’”  Estate of Bell v. Shelby County 
Health Care Corp., No. W2008-02213-SC-S09-CV (Tenn. 
June 24, 2010). 

 
*Reason for amendment (according to Senator Berke):  the 
Alcoholic Beverage Commission regulations define 
“visibly intoxicated,” but not “obviously intoxicated.”  The 
ABC definition of “Visibly Intoxicated” is: 
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“An impairment of an individual’s mental or physical 
faculties as a result of drug and/or alcohol consumption 
accompanied by a perceptible act, series of acts, or by the 
appearance of an individual which clearly demonstrates 
such impairment.” Rule 0100-08-.02(9), Rules of the 
Tennessee Alcoholic Beverage Commission. 

 
d. Third element:  Causation.  Section 102 requires that the “sale . . . of 

the alcoholic beverage or beer was the proximate cause of the personal 
injury or death.”  But…  

 
The Supreme Court specifically has held that there may be more 
than one proximate cause of the plaintiff’s injuries under the Dram 
Shop statute.  Biscan v. Brown, 160 S.W.3d 462, 472 (Tenn. 
2005).  In Biscan, the Supreme Court held that “[section 57-10-
102] provides that a seller of alcohol may be liable to a third party 
for injuries if the seller sold alcohol to a minor or if the seller sold 
alcohol to an obviously intoxicated person and the sale was a 
proximate cause of the injuries suffered by the third party.”  Id. 
(emphasis added).  The Court explained that its use of the article 
“a,” in reference to proximate cause, was not an accident:  “We 
note that although section 57-10-101 uses the term ‘the proximate 
cause,’ our decisions recognize that there may be more than one 
party who is ‘a proximate cause’ of the injuries or damages to a 
plaintiff.”  Id. at 472 n.3 (emphasis in original) (citing  McIntyre v. 
Balentine, 833 S.W.2d 52, 59 (Tenn. 1992)).  See also Cook v. 
Spinnaker’s, 878 S.W.2d 934, 940 (Tenn. 1994) (Op. on Pet. to 
Rehear) (recognizing possibility that defendants’ illegal sale of 
alcohol to underaged drunk driver “caused [the underaged driver] 
to become intoxicated and was the proximate cause of the 
accident”) (emphasis added); McClenahan v. Cooley, 806 S.W.2d 
767, 775 (Tenn. 1991) (“There is no requirement that a cause, to be 
regarded as the proximate cause of an injury, be the sole cause, the 
last act, or the one nearest to the injury, provided it is a substantial 
factor in producing the end result.”). 
 

3. Dram Shop Jury Instructions – verbatim recitation of Section 101 and 102 is 
best and safest course—don’t invite error by advocating for a more 
“favorable” instruction:  “These statutes are models of clarity.  Construction 
or interpretation of their plain language would be an exercise in obfuscation.  
Worley v. Weigel’s, Inc., 919 S.W.2d 589, 593 (Tenn. 1996)   
 

B. “First-party” Claims (Drunk Plaintiffs):  Not governed by Dram Shop 
statute, but tread lightly:  “On this issue of first impression we hold that Tenn. 
Code Ann. §§ 57-10-101 and 102 apply only to third parties and do not permit an 
action against a seller of an ‘alcoholic beverage or beer’ by or on behalf of the 
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supplied party, i.e., a first party.”  Montgomery v. Kali Orexi, LLC, 303 S.W.3d 
281, 287 (Tenn. Ct. App. 2009).  

 
Where does that leave the drunk plaintiff?  “We conclude and hold that the 
enactment of the Dram Shop Act did not affect the common law rules 
applicable to first-party actions against a furnisher of an alcoholic 
beverage or beer.”  Id. at 288.  “Since the statute does not cover first party 
actions against furnishers of an alcoholic beverage or beer, it leaves the 
law concerning first-party actions as it existed before the Act’s 
enactment.”  Id.  That is, “appl[y] common law principles to the 
[p]laintiff's cause of action for negligence.”  Id.  Under common law 
negligence principles, a drunk adult plaintiff’s claim is doomed, but a 
drunk minor plaintiff’s claim may be viable.  Id. at 288-89; see also 
Brookins v. Round Table, Inc., 624 S.W.2d 547, 550 (Tenn. 1981); Cook 
v. Spinnaker’s of Rivergate, Inc., 878 S.W.2d 934, 939 (Tenn. 1994) 
(“The Court is not prepared to hold that, no matter what the circumstances, 
the acts of a minor in purchasing and consuming alcoholic beverages 
always constitute the proximate cause of injuries sustained by the minor; 
nor is the Court prepared to hold that the sale of alcoholic beverages to a 
minor is never the proximate cause of injuries sustained by the 
purchaser.”). 
 

C. Common Law Duties (distinct from furnishing alcohol): 
 
1. Drunk Minors 

 
a. Generally:  Where an adult “knowingly permit[s] and facilitate[s] the 

consumption of alcohol by minors,” he has “a duty to exercise reasonable 
care to prevent his guests from harming third persons or from befalling 
harm themselves.”  Biscan v. Brown, 160 S.W.3d 462, 482 (Tenn. 2005). 
 

i. Not “an absolute duty to control his guests,” but “an absolute 
duty to use ordinary care to control his guests and ensure their 
safety.”  Biscan, 160 S.W.3d at 481.   

 
ii. Examples of what may be reasonable care under the 

circumstances:  “corralling” minors’ vehicles; “continuing to 
patrol and monitor the guests;” not falling asleep; “contacting 
the parents of intoxicated guests or even contacting the police.”  
Biscan, 160 S.W.3d at 481-82. 

 
b.   Assumption of Duty:  “One who assumes to act, even though  

gratuitously, may thereby become subject to the duty of acting carefully.”  
Biscan, 160 S.W.3d at 482-83.  In Biscan, the adult host had pronounced a 
“rule” that anyone who had been drinking would be required to spend the 
night, and he further “undertook to ‘keep an eye on things and make sure 
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nobody got hurt.’”  Id. at 483.  Because the adult host thereby voluntarily 
assumed a duty to the minors attending the party, he would be liable if 
“either ‘(a) his failure to exercise reasonable care increases the risk of such 
harm, or (b) he has undertaken to perform a duty owed by the other to the 
third person, or (c) the harm is suffered because of reliance of the other or 
the third person upon the undertaking.’ Id. (quoting Restatement § 324A). 
 

c. What About Giving Alcohol to Minors?  No liability for merely providing 
alcohol to minors gratuitously!  Why?  Section 57-10-101 eliminates 
proximate causation for merely furnishing alcohol.  Unless there is a 
“sale” under Section 57-10-102, neither of the Dram Shop statute’s 
exceptions applies, and there can be no liability for merely giving alcohol 
to anyone.  The Supreme Court in Biscan recognized “the apparent tension 
between our holding that [the adult host] owed a duty of care to protect his 
underage guests from harm and the legislative determination that one who 
furnishes alcohol cannot, as a matter of law, be a proximate cause of 
injury to a third person resulting from the consumption of alcohol.”  160 
S.W.3d at 482.  In deference to the Dram Shop statute, the Court engaged 
in a bit of semantic hair-splitting by holding that “knowingly permitt[ing] 
and facilitat[ing] the consumption of alcohol by minors,” which gives rise 
to a duty of reasonable case, “lies separate and apart from furnishing 
alcohol,” which by statute cannot alone form the basis of liability.  Id.  

 
2. Drunk Adults 

 
a. No duty unless there is a voluntary assumption of duty.  Scope of duty is 

governed by Section 324A of the Restatement.  “Essentially, subsections 
(a) through (c) of Section 324A  [of the Restatement] establish additional 
requirements, beyond a failure to act with due care, for liability to attach 
to a party who assumes a duty and tries, although unsuccessfully, to 
prevent harm to others.”  Collins v. Arnold, 2007 Tenn. App. LEXIS 717 
ay *42 (Tenn. Ct. App. Nov. 20, 2007).   In Collins, the Court held that the 
nightclub could be held liable under a voluntary-assumption-of-duty 
theory only if its conduct increased the risk of harm.  Id.  In failing to 
instruct the jury as such, the trial court committed reversible error. Id. at 
*43-*44. 
 

b. For example:  “[A] convenience store employee owes a duty of reasonable 
care to persons on the roadways, including the plaintiffs, not to sell 
gasoline to a person whom the employee knows (or reasonably ought to 
know) to be intoxicated and to be the driver of the motor vehicle. 
Similarly, a convenience store employee also owes a duty of reasonable 
care not to assist in providing gasoline (in this case pumping the gasoline) 
to a person whom the employee knows (or reasonably ought to know) to 
be intoxicated and to be the driver of the motor vehicle” West v. East 
Tennessee Pioneer Oil Co., 172 S.W.3d 545, 552 (Tenn. 2005).  But no 
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duty “to physically restrain or otherwise prevent intoxicated persons from 
driving.”  Id.    

 
c. For further example:  Where defendants may or may not have put 

extremely drunk friend in bed of pickup truck, questions of fact relevant to 
the issue of duty precluded summary judgment in favor of defendants.  
Downs ex rel. Downs v. Bush, 263 S.W.3d 812, 826 (Tenn. 2008).  
Specifically, Court was concerned with whether decedent was “helpless” 
and whether the defendants “took charge of him.”  Id.  Justice Holder 
concurred in the result, but opined that the defendants had a duty, as a 
matter of law, because they “engaged in risky behavior by drinking in 
excess and driving on the interstate with an unrestrained, intoxicated 
passenger in the bed of the truck.”  Id. at 826. 

 
III. Discovery 

 
A. Written 

 
1. Sample Interrogatories: 

 
o Identify all bartenders, servers, hosts/hostesses, managers, general managers, 

bouncers, security personnel, or other individuals on duty or possessing 
management responsibilities at [Nightclub] on March 7 or 8, 2009, and state 
for each such individual his or her job title, job duties, last known address, 
telephone number, shift and time worked, and current employment status (and 
in the event any person(s) is not presently employed by you, his or her present 
employer/last known address).  For each such person, state whether he or she 
had a valid alcohol server permit in effect and, if so, state the date the permit 
was first issued and any renewal date. 
 

o  Identify all people at [Nightclub] who sold or served alcoholic beverages to 
[Primary Tortfeasor] on March 7 or 8, 2009. 

 
o Identify all locations within [Nightclub] where alcoholic beverages were sold 

and/or served on March 7 or 8, 2009, and for each location state the time “last 
call” was given on March 8, 2009. 
 

o Identify all beer permits and liquor licenses that were in effect on March 7 or 
8, 2009 and that pertain to [Nightclub] or any entities doing business on or 
within the [Nightclub] premises, and for each such permit or license state the 
name of the person or entity requesting the permit or license, the effective 
dates of each such permit or license, the name of the business requesting the 
permit or license, and whether or not the permit or license has ever been 
suspended and, if so, the reason for each such suspension. 
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o Identify all alcohol-related citations or violations issued to you, or any of your 
servers or management personnel by the Beer Board, Alcoholic Beverage 
Commission, and/or ______________ Police Department or ___________ 
County Sheriff’s Department during the past five (5) years, and for each such 
citation or violation, state its date, the type of offense cited, and the outcome 
of each such citation or violation. 
 

o Had [Primary Tortfeasor] been a patron, customer, or visitor at [Nightclub] 
before March 7 or 8, 2009?  If so, state the number of occasions on which he 
was a patron/customer/visitor and the basis for your knowledge, including the 
identity of individuals with such knowledge, and state whether you ever 
refused to serve alcoholic beverages to [Primary Tortfeasor] and/or asked him 
to leave the premises. 
 

o State the date [Nightclub] first began operation, and identify each owner 
and/or management company who owned, operated, or managed [Nightclub] 
from the date it began operation to the present.  State the dates that each 
owner and/or management company owned, operated, or managed 
[Nightclub]. 
 

o Identify, as that term is defined above, all corporations, entities, persons, or 
businesses with whom you have entered into contracts or agreements for the 
operation, security, management, employee training, and/or staffing of 
[Nightclub] during the past five (5) years; state the effective dates of each 
such contract or agreement; and describe the nature of each contract or 
agreement. 
 

o Describe all promotions or special events held, or drink specials offered, at 
[Nightclub] on March 7 or 8, 2009, and state whether a cover charge was 
collected on those dates. 
 

o Please describe all of the policies and/or procedures, if any, that were in effect 
at [Nightclub] on March 7 or 8, 2009 concerning the service of alcoholic 
beverages to patrons, including but not limited to intervention measures that 
employees of [Nightclub] were to use upon recognizing visible signs of 
intoxication in patrons, and keeping track of or monitoring the amount of 
alcoholic beverages consumed by individual patrons. 
 

o In 2009, did you expel or stop alcohol service to any patron of [Nightclub] 
due to unruly or boisterous behavior, or for excessive intoxication?  If so, 
please identify each such patron, and state whether you summoned or notified 
law enforcement personnel as a result of such patron’s behavior or 
intoxication. 
 

o Identify and describe all cameras and other recording equipment (whether 
audio, visual, or any other type of recording device) installed at [Nightclub] 
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on March 7 or 8, 2009.  Identify and describe what images or sounds, if any, 
were recorded by such equipment (whether by audio, visual, or any other 
means) on or within the [Nightclub] premises on March 7 or 8, 2009.  If any 
such recording no longer is in your custody or control, please state the reason 
such recording no longer is in your custody or control, and identify the person 
or entity that now has custody or control of such recording. 
 

o Identify all documents and communications (including electronic data and 
electronic communications/e-mail) that you or any of your employees or 
agents created that pertain to the activities of [Primary Tortfeasor] on March 
7 or 8, 2009.  Such documents include but are not limited to:  managers’ daily 
logs, incident reports, reports of disturbance, and any other document or 
statement. 
 

o State what percentage of your revenue was derived from the sale of alcoholic 
beverages for the following periods:  March 7, 2009; March 8, 2009; March 
2009; entire year 2009. 
 

o State the number of times the police were summoned to or appeared at 
[Nightclub] during 2009 to respond to complaints of the intoxication of any 
person, or any other illegal behavior. 
 

2. Sample Requests for Production:   
 

o Produce all management agreements, operation agreements, security 
agreements, consulting agreements, independent contractor agreements, sales 
agreements, lease agreements, guarantees, or contracts pertaining or relating 
in any way to the management, operation, security, employee training, or 
staffing of [Nightclub] during the past five (5) years. 
 

o Produce a copy of the manager’s book or daily log, whether in print or 
electronic form, for [Nightclub] for each day in March 2009. 
 

o Produce all video recordings, audio recordings, or photographs made within or 
on the [Nightclub] premises on March 7 or 8, 2009, and all video recordings, 
audio recordings, or photographs pertaining to [Primary Tortfeasor], 
[Plaintiff], the scene of the collision, or the vehicle involved in the collision. 
 

o Produce the daily sales checkout sheets, whether in print or electronic form, 
for each bar located in [Nightclub] during March 2009. 
 

o Produce all register tapes, whether in print or electronic form, generated in 
[Nightclub] during March 2009. 
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o Produce any and all documentation, whether in print or electronic form, 
reflecting door receipts and customer admissions during March 2009 at 
[Nightclub]. 
 

o Produce any and all documentation (whether in print or electronic form), lists, 
and worksheets that identify, direct, reference, or explain the placement and 
duties of any and all personnel employed or working at [Nightclub] during 
March 2009. 
 

o Produce copies of any incident reports, reports of disturbance, or other similar 
documents produced as a result of activities at [Nightclub] or on its premises 
on March 7 or 8, 2009. 
 

o Produce any movies, videotapes, photographs, CDs, DVDs, and/or slides of 
any part of the [Nightclub] premises on March 7 or 8, 2009 that are in your 
possession, custody or control. 
 

o Produce all agreements, contracts, leases, deeds, and/or other documents of 
any kind or nature relating to the arrangement by which [Nightclub] occupied 
its premises on March 7 or 8, 2009. 
 

o Produce an original, if available, or photocopy of each and every sign, 
warning, or other document that was posted anywhere on [Nightclub]’s 
premises on or about March 7 or 8, 2009, that pertained to any limitation, 
practice, rule, policy, or procedure with respect to the sale, service, and/or 
purchase or consumption of alcoholic beverages. 
 

o Produce a copy of the register, cash, credit card, and/or voucher receipts, and 
all records in whatever form, regarding food and/or alcoholic beverages sold 
on the premises of [Nightclub], and/or by its employees, agents, or servants 
on behalf of [Nightclub], on March 7 and 8, 2009, and for all of March 2009. 
 

o Produce a copy of any alcohol policy statements filled out or signed by each 
and every one of your agents, servants, or employees who was working at 
[Nightclub] on March 7 or 8, 2009. 
 

o Produce any procedure or records in place during 2009 by which [Nightclub] 
kept track of the existence and validity of server permits for its management 
personnel, bartenders, and servers. 
 

o Produce copies of the server permits or information indicating that server 
permits had been issued and were valid for each individual involved in the 
sale of beer or other alcoholic beverages and for each manager working at 
[Nightclub] on March 7 or 8, 2009. 
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o Produce for examination, copying and inspection the original of the following 
policies, manuals, protocols and/or procedures in effect at [Nightclub] in 
March 2009: 

(a) Any policy, procedure, manual, protocol, or other document 
pertaining to alcohol awareness issues; 

(b) Any policy, procedure, manual, protocol, or other document 
pertaining to dealing with or handling visibly intoxicated patrons; 

(c) Any policy, procedure, manual, protocol, or other document 
pertaining to the training of managers, bartenders, or servers; 

(d) Any policy, procedure, manual, protocol, or other document 
pertaining to security issues. 

o Produce for inspection and photographing all glasswares or other containers in 
which [Nightclub] served and/or offered alcoholic beverages for sale on 
March 7 or 8, 2009. 
 

o Produce your entire personnel file on every individual working at [Nightclub] 
on March 7 or 8, 2009 who was involved in any way in security, management, 
or the sale or service of beer or other alcoholic beverages. 
 

o Produce copies of all beer permits and liquor licenses in effect on March 7 or 
8, 2009 that pertain to [Nightclub] or any entity operating within or on the 
[Nightclub] premises. 
 

o Produce copies of all alcohol-related citations or violations issued to 
[Nightclub], its servers, or its personnel, by the Beer Board, Alcoholic 
Beverage Commission, and/or __________ Police Department or 
_____________ County Sheriff’s Department during the past five (5) years. 
 

o Produce copies of all food and beverage menus, and all documents or things 
referring to any drink specials, in effect at [Nightclub] during March 2009. 
 

o Produce all credit card receipts, cash receipts, tabs, bills, or other 
documentation (whether in print or electronic form) that reflect any purchases 
made by [Primary Tortfeasor/Plaintiff/anyone who was with either of them] at 
[Nightclub] on March 7 or 8, 2009. 
 

o Produce any policies, procedures, forms, reports, logs, or other documentation 
(whether in electronic or print form), that pertain or relate to any “safe ride” or 
similar program in effect at [Nightclub] during the period March 2007 to the 
present, including but not limited to reports of safe rides offered to patrons of 
[Nightclub]. 
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o Produce copies of all police reports pertaining to occasions on which the 
police were summoned to or appeared at [Nightclub] in regard to the 
intoxication of any person, fighting, or any other illegal behavior within or on 
the [Nightclub] premises. 
 

B. Depositions  
 
1. Primary Tortfeasor 
2. Bartenders/Servers 
3. Bouncers/Security 
4. Risk Manager 
5. 30.02(6) Designee(s) 

 
a. Sample Notice of Deposition: 
 
Pursuant to Tenn. R. Civ. P. 30.02(6), [Nightclub] shall designate one or more 
officers, directors, managing agents, or other persons to testify on its behalf 
regarding the following matters:  
 
1. [Nightclub]’s Answer to the Complaint and Responses to the Plaintiff’s 
Interrogatories and Requests for Production, including but not limited to the 
genesis, maintenance, and authenticity of documents and things produced by 
[Nightclub] in response to such Requests for Production; 
 
2. All defenses asserted by [Nightclub] in this matter, including but not 
limited to allegations of comparative fault or contentions that alcohol did not 
cause [Primary Tortfeasor] to attack the Plaintiff; 
 
3. The events at [Nightclub]’s __________, Tennessee restaurant/bar leading 
up to, including, and following the attack upon the Plaintiff that is the subject 
of this matter; 
 
4. [Nightclub]’s sale and service of alcohol to [Primary Tortfeasor] and the 
Plaintiff on the night of the incident that is the subject of this matter; 
 
5. [Nightclub]’s alcohol service policies, including but not limited to 
[Nightclub]’s criteria for refusing to serve alcohol to a person; 
 
6. [Nightclub]’s alcohol-marketing policies, including but not limited to 
drink specials or promotions, employee service quotas, and any other policy, 
plan, or procedure designed to increase [Nightclub]’s revenue from the sale of 
alcoholic beverages; 
 
7. The type, material, size/volume, and description or name of all containers 
in which alcohol was sold at [Nightclub]’s __________, Tennessee 
restaurant/bar on the night of the incident that is the subject of this matter; 
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8. The decision by [Nightclub] to discontinue the use of the glass mug of the 
type with which [Primary Tortfeasor] struck the Plaintiff; 
 
9. Other incidents in which a patron of any [Nightclub] restaurant/bar was 
struck by a glass mug of the type or similar to the type with which [Primary 
Tortfeasor] struck the Plaintiff; 
 
10. Other incidents in which a patron of [Nightclub]’s _________, Tennessee 
restaurant/bar engaged in violence toward another patron; 
 
11. The training provided by [Nightclub] to its servers, bartenders, and other 
employees regarding the service of alcohol and the effects of alcohol 
consumption on people; 
 
12. The video surveillance system that recorded [Primary Tortfeasor] and the 
Plaintiff at [Nightclub]’s _________, Tennessee restaurant/bar on the night of 
the incident that is the subject of this matter; 
 
13. The number, type, size/volume, and alcoholic content of all beverages sold 
to [Primary Tortfeasor] or the Plaintiff at [Nightclub]’s ________, Tennessee 
restaurant/bar on the night of the incident that is the subject of this matter; 
 
14. The type and quantity of food sold to [Primary Tortfeasor] or the Plaintiff 
at [Nightclub]’s _________, Tennessee restaurant/bar on the night of the 
incident that is the subject of this matter; 
 
15. The actions, statements, appearance, and demeanor of [Primary 
Tortfeasor] and the Plaintiff at [Nightclub]’s ___________, Tennessee 
restaurant/bar on the night of the incident that is the subject of this matter; 
 
16. All investigations undertaken by [Nightclub] regarding the incident that is 
the subject of this matter, including but not limited to all meetings or 
interviews with [Nightclub] employees and all incident reports, statements, or 
other documents generated by [Nightclub] or its employees regarding the 
incident that is the subject of this matter; 
 
17. [Nightclub]’s annual revenue from the sale of alcohol in 2005 and 2006, 
as a dollar amount and as a percentage of total receipts; and 
 
18. Staffing at [Nightclub]’s __________, Tennessee restaurant/bar on the 
night of the incident that is the subject of this matter, including but not limited 
to the identity, job title and duties, and current or last-known employment, 
whereabouts, and contact information of all [Nightclub] employees on duty at 
[Nightclub]’s ___________, Tennessee restaurant/bar that night 
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6. Disgruntled former employees 
 

C. Surveillance video 
 
1. Send early preservation letter. 

 
2. Many bars have video, if for no other reason than to prevent employee theft. 

 
3. May need to Google around to locate the software required to play the 

recording. 
 

D. Inspect/photograph the premises - signs, bars, displays, satellite beer troughs. 
 
34.01. Scope. — Any party may serve on any other party a request . . . to permit 
entry upon designated land or other property in the possession or control of the 
party upon whom the request is served for the purpose of inspection and 
measuring, surveying, photographing, testing, or sampling the property or any 
designated object or operation thereon, within the scope of Rule 26.02 
 

E. ABC & Beer Board file (pre-suit) (Publicly available information includes 
applications, permits, ownership info – tells who to sue) 
 

IV. Navigating the parallel criminal proceeding 
 
1. Criminal Offenses: 

 
a. Vehicular assault – Tenn. Code Ann. § 39-13-106(a): 
 
A person commits vehicular assault who, as the proximate result of the 
person’s intoxication as set forth in § 55-10-401,1

                                                           
1 55-10-401.  Driving under the influence of intoxicant, drug or drug producing stimulant prohibited--Alcohol 
concentration in blood or breath. 

 recklessly causes serious 

 
 (a) It is unlawful for any person to drive or to be in physical control of any automobile or other motor driven 
vehicle on any of the public roads and highways of the state, or on any streets or alleys, or while on the premises of 
any shopping center, trailer park or any apartment house complex, or any other premises that is generally frequented 
by the public at large, while: 
 
   (1) Under the influence of any intoxicant, marijuana, narcotic drug, or drug producing stimulating effects on the 
central nervous system; or 
 
   (2) The alcohol concentration in the person’s blood or breath is eight-hundredths of one percent (.08 %) or more. 
 
(b) For the purpose of this section, “drug producing stimulating effects on the central nervous system” includes the 
salts of barbituric acid, also known as malonyl urea, or any compound, derivatives, or mixtures thereof that may be 
used for producing hypnotic or somnifacient effects, and includes amphetamine, desoxyephedrine or compounds or 
mixtures thereof, including all derivatives of phenolethylamine or any of the salts thereof, except preparations 
intended for use in the nose and unfit for internal use. 
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bodily injury to another person by the operation of a motor vehicle. For the 
purposes of this section, “intoxication” includes alcohol intoxication as 
defined by § 55-10-408, drug intoxication, or both. 

b. Vehicular homicide – Tenn. Code Ann. § 39-13-213(a): 
 
Vehicular homicide is the reckless killing of another by the operation of an 
automobile, airplane, motorboat or other motor vehicle, as the proximate 
result of: 

. . . 

(2) The driver’s intoxication, as set forth in § 55-10-401. For the purposes of 
this section, “intoxication” includes alcohol intoxication as defined by § 55-
10-408, drug intoxication, or both. 

2. Presumption in civil case:  The presumption created by Tenn. Code Ann. § 55-10-
408 is applicable in a civil case.  McIntyre v. Balentine, 833 S.W.2d 52, 58-59 
(Tenn. 1992).  Section 55-10-408 provides that “For the purpose of proving a 
violation of § 55-10-401(a)(1), evidence that there was, at the time alleged, eight-
hundredths of one percent (.08%) or more by weight of alcohol in the defendant's 
blood shall create a presumption that the defendant's ability to drive was 
sufficiently impaired thereby to constitute a violation of § 55-10-401(a)(1).” 
 

a. Obtain and use copies of Defendant’s Judgment, written Plea of Guilty, 
and written Waivers of Trial by Jury and Appeal.   

 
3. Defendant’s court appearances:  Be there with client.  Contact prosecutor in 

advance.  Free discovery, and it shows both the Defendant and the prosecutor that 
the victim is willing to cooperate fully as a witness.   
 

a. Arraignment:  Initial entry of plea. 
 

b. Preliminary hearing:  To determine probable cause.  (Defendant may 
waive; agree to have case bound over to grand jury). 
 

c. Rearraignment/Change-of-plea:  Defendant enters guilty plea.  Court asks 
Defendant a series of questions under oath to establish he agrees that the 
offense elements are satisfied, there is a factual basis for the guilty plea, 
and Defendant agrees he is guilty of the offense. 
 

d. Trial:  By jury unless Defendant waives.   
  

4. Court File:  Public record.  Obtain a copy of it. 
 

5. Prosecutor’s File:  Not public record.  Ask for a copy of it.   
 



18 
 

6. Police Officer’s File:  Not public record.  Ask for a copy of it—may have better 
luck than with prosecutor.  

 
a. Ask for in-car video/audio as well as dash-mounted video, BAC results 

 
7. Fifth Amendment issues in civil litigation:   

 
a. “The Fifth Amendment to the United States Constitution and Article I, 

Section 9 of the Tennessee Constitution of the State of Tennessee 
guarantee that those accused of crimes may not be compelled to testify or 
give evidence against themselves.”  Richardson v. Board of Dentistry, 913 
S.W.2d 446, 461 (Tenn. 1995).   
 

i. “The privilege protects any disclosures which a witness might 
reasonably believe would be used in a criminal prosecution or 
which could lead to other evidence that might be so used.”  Id. 
(emphasis in original). 
 

ii. “The privilege can be claimed in any proceeding, civil or criminal, 
administrative or judicial, investigatory or adjudicatory.”  Id. at 
461-62. 

 
iii. “[I]t does not protect witnesses in circumstances in which the 

answer may subject them only to civil liabilities.”  Id. at 462. 
 

iv. Nor does it protect the witness when the statute of limitation on the 
feared criminal prosecution has expired.  Id. 

 
b. But:  “the Fifth Amendment does not forbid adverse inferences against 

parties to civil actions when they refuse to testify in response to probative 
evidence offered against them.”  Baxter v. Palmigiano, 425 U.S. 308, 318 
(U.S. 1976).   
 

i. “Accordingly, the majority of jurisdictions, including Tennessee, 
permit fact-finders to draw adverse inferences against parties who 
invoke their Fifth Amendment rights in civil case.”  Levine v. 
March, 266 S.W.3d 426, 442 (Tenn. Ct. App. 2007). 

 
8. Pushing for Jail Time (or Not):  Prosecutor may ask whether victim insists on 

incarceration.  Two reasons not to:  (a) Defendant is more likely to plead guilty as 
charged (and thereby establish intoxication) if no jail time, and (b) Defendant 
cannot earn wages to garnish if incarcerated. 
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V. Working with Experts 
 
1. Toxicologists:   

 
a. Where BAC is known, can determine the number of drinks that caused it, 

and what it would have been at different times. 
 

b. Where BAC is unknown, can determine what it would have been at certain 
times, based on number of drinks consumed and body weight. 

 
i. “Widmark formula” 

 
c. Can testify as to the visible signs of intoxication a person would have 

exhibited at certain times, and/or after a certain numbers of drinks, and/or 
at certain BACs. 

 
d. Can testify as to the relative alcohol volumes of different types of 

beverages. 
 

e. Can testify as to the absorption rates of different types of beverages.  
 

2. Security/Bouncers: 
 

a. May be useful in establishing breach of a common law or voluntarily 
assumed duty. 

 
3. Restaurant/Bar Operations & Safety: 

 
a. May be useful in supporting claim for punitive damages 

 
VI. Special Cases 

 
1. Drunk Violence: 

 
a. No comparative fault between the negligent/reckless seller of alcohol and 

the intentionally violent tortfeasor.  The Supreme Court has held that “the 
conduct of a negligent defendant should not be compared with the 
intentional conduct of another in determining comparative fault where the 
intentional conduct is the foreseeable risk created by the negligent 
tortfeasor.”  Turner v. Jordan, 957 S.W.2d 815, 823 (Tenn. 1997).   
 

b. But be careful about provocation/self-defense contentions—there often are 
two sides to a “bar fight” story. 

 
c. Court of Appeals specifically has recognized that alcohol “has a tendency 

to excite or release violent conduct, especially when consumed in excess.”  
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Baker v. Vance, 1988 WL 80966 at *4 (Tenn. Ct. App. 1988).  As stated 
by the Middle Section Court of Appeals in Baker v. Vance:  “[t]he 
operator of a bar is on notice that his stock in trade has a tendency to 
excite or release violent conduct, especially when consumed to excess, and 
the duties of such operator to his patrons includes reasonable protection 
from such violence . . . .”).  Id. 

 
2. Passengers of Drunk Drivers: 

 
a. Obvious comparative fault problem:  required to prove driver was “visibly 

intoxicated,” while trying to avoid appearing comparatively at fault for 
getting into a vehicle with him. 
 

i. Argue that servers and bartenders are trained to observe and detect 
signs of intoxication, whereas the passenger was not.    
 

ii. Hopefully the existence of two tortfeasors will result in the 
plaintiff passenger receiving less than 50% of the fault. 

 
iii. If plaintiff passenger is a minor, probably a better chance of getting 

less fault.  
 

VII. Insurance Coverage 
 
1. CGL Policy Must Have Liquor Liability Endorsement (generally). 

 
a. Most CGL policies specifically (and broadly) exclude coverage for liquor 

liability:   

 



21 
 

 
2. Surplus Lines Carriers – more likely to defend even if no coverage: 

 
a. Tenn. Code Ann. § 56-7-105(b): In any action against an unauthorized 

foreign or alien insurer or bonding company upon a contract of insurance 
or fidelity bond issued or delivered in this state to a resident of this state or 
to a corporation authorized to do business in this state, if the insurer or 
bonding company has failed for thirty (30) days after demand prior to 
commencement of the action to make payment in accordance with the 
terms of the contract or fidelity bond, and it appears to the court that the 
refusal was vexatious and without reasonable cause, the court may allow 
to the plaintiff a reasonable attorney fee and include the fee in any 
judgment that may be rendered in the action. The fee shall not exceed 
twelve and one half percent (12.5%) of the amount that the court or jury 
finds the plaintiff is entitled to recover against the insurer or bonding 
company, but in no event shall the fee be less than twenty-five dollars 
($25.00). Failure of an insurer or bonding company to defend the action 
shall be deemed prima facie evidence that its failure to make payment was 
vexatious and without reasonable cause. (emphasis added). 
 

b. Insurer may try to intervene and stay the underlying lawsuit while it 
separately litigates the coverage issue. 
 

VIII. Bankruptcy by Drunk Driver – Non-dischargeability 
 
A. See 11 U.S.C. § 523(a)(9) (excepting from discharge “any debt for death or 
personal injury caused by the debtor’s operation of a motor vehicle, vessel, or 
aircraft if such operation was unlawful because the debtor was intoxicated from 
using alcohol.”). 


	Any policy, procedure, manual, protocol, or other document pertaining to alcohol awareness issues;
	Any policy, procedure, manual, protocol, or other document pertaining to dealing with or handling visibly intoxicated patrons;
	Any policy, procedure, manual, protocol, or other document pertaining to the training of managers, bartenders, or servers;
	Any policy, procedure, manual, protocol, or other document pertaining to security issues.

